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J ONE S, Chief Justice

11 Janmes Edward Davolt |1 was convicted April 20, 2000 of



two counts of first degree nmurder -- the first for the killing of
N. Z. predicated on the felony nmurder rule, and the second for the
killing of E Z, predicated on both felony nurder and
prenedi tation. Davolt was also convicted of one count of first
degree burglary, one count of theft of property valued at $1, 000 or
nore, one count of arson of an occupi ed structure, and one count of
theft of neans of transportation. Follow ng a sentencing heari ng,
the trial judge sentenced Davolt to death for each of the nurder
counts and to consecutive sentences of twenty-one years for the
burglary, two years for the theft, ten years for the arson of an
occupi ed structure, and seven years for the theft of neans of
transportation. The direct appeal canme to this court pursuant to
Arizona Rule of Crimnal Procedure 31.2(b). W have jurisdiction
under Article 6, Section 5(3) of the Arizona Constitution and
Arizona Revised Statutes (A RS.) sections 13-4031 and -4033
(2001). For the follow ng reasons we affirm Davolt’s convictions
but remand Davolt’s death sentences to determ ne whether Davolt, a
juvenil e, possessed the maturity and noral responsibility at the
time of the offenses sufficient to nake himeligible for the death
penalty. Al so, because the record does not denonstrate that the
trial court considered Davolt’'s age as a mtigating factor as to
the sentences for the non-capital counts, we remand for

resentenci ng on those counts.



FACTS!
1. The Crime Scene

712 Early Thanksgi vi ng norni ng, Novenber 26, 1998, a paper
delivery man noticed water stream ng out fromunder the garage door
and down the driveway of a house on Pueblo Drive in Lake Havasu,
Ari zona. Thinking perhaps the water heater had burst, he contacted
police to do a welfare check. On arrival, the police discovered
the house had sustained a fire. An interior inspection revealed
the charred bodies of an elderly man and wonman, respectively N. Z
and E.Z., lying on the kitchen fl oor. Burnt file folders were
found on top of the bodies, a red netal gas can was between them
and an oscillating fan was at their feet. A nelted candle was in
front of the fan. Water was | eaking from under the sink and had
fl ooded the house.

13 Police found three .22 caliber shell casings in the
living room and kitchen area of the house, as well as spots of
bl ood in the dining roomand kitchen, and in the backyard near the
hose. They also found a ceramic bow filled wth partially snoked
Mar| boro cigarettes on a table near an easy chair in the living
room A wine box sat on the sane table. E. Z ’'s wal ker was facing
away fromthe kitchen counter. The phone in the dining area was

off the hook and had red duct tape on it. The victinms’ dog was

! W view the facts in the light nost favorable to
sustaining the verdict. State v. Gllegos, 178 Ariz. 1, 9, 870
P.2d 1097, 1105 (1994).
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found alive, |ocked inside the master bathroom
14 I n the garage, police discovered a bl oody roofing hat chet
and a fresh strike mark on the door between the kitchen and the
garage. A significant quantity of blood was splattered around the
i nside perineter of the garage. Sonme of the blood was sneared in
a linear pattern as if soneone had tried to clean it up with a nop.
An enpty canmping fuel can was found on the washing nachine,
al ongside N. Z.'s bloody gl asses. The victins’ autonobile was
m ssi ng.

2. The Bank Wt hdr awal
15 After |l earning of the deaths of their custonmers, Bank One
officials notified police that a withdrawal had been made fromthe
victins’ bank account Tuesday, Novenber 24, 1998. Furt her
i nvestigation revealed that a $1,500 check, nade payable to Janes
Davolt and signed by E. Z., had been cashed on the account at 10: 46
a.m that day. Davolt gave his thunb print and driver’s license to
the bank teller in order to cash the check. At trial, the bank
teller positively identified Davolt as the person who had cashed
t he check that norning.
16 Bank records indicated that three unsuccessful ATM
wi t hdrawal attenpts had been made on the victins’ account earlier
that norning. Bank security pictures fromthe drive-up ATM nmachi ne
showed Davolt, driving the victins’ car, attenpting to nmake a

w thdrawal from their account at 9:55 a.m The picture clearly
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showed a short person riding in the passenger seat of the vehicle.
A different picture showed Davolt attenpting to nake a w t hdrawal
fromthe victins’ account at the wal k-up ATMa few mnutes | ater.
An hour later, at 10:46 a.m, a bank security canera captured
Davol t, inside the bank, cashing the $1,500 check. He was wearing
a Green Bay Packers shirt and cap.
17 Davol t’ s not her vi ewed t he vi deot ape, but told police she
could not identify her son. She infornmed officers that Davolt did
not own a G een Bay Packers’ shirt. However, N Z. was an “extrene”
Packers fan.

3. Si ghtings of Davolt, N Z , and E Z
18 Davolt was sixteen years old and an el eventh grader at
Lake Havasu Hi gh School . He was reported m ssing as of Monday
afternoon, Novenber 23, 1998, when he failed to return hone from
school. Although he left hone as usual that Monday norning on his
bi cycle with a book bag, he never arrived at school.
19 A workman testified that he had seen Davolt riding a
green nountain bike with a book bag on his back on Pueblo Drive
around 9:00 a.m that norning. He recalled that N Z had been
wal king his dog and Davolt had introduced hinself to N Z The
wor kman overheard N. Z. ask Davolt where he |ived and Davolt pointed
to the intersection with Sweetgrass Road. The workman saw Davol t
speak with N.Z., ride up and down Pueblo Drive on his bike, lie on

an air mattress under sone power lines for a short tine, then go
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back to speak to N.Z. again. One of the conversations occurred in
N.Z.'s garage. At another point, Davolt played with N.Z.'s dog for
about forty-five m nutes.

4. The California Arrest
110 On Friday, Novenber 27, 1998, Lake Havasu detectives
mat ched Davolt’s fingerprints with those found at the crine scene
on the ceram c bow used as an ashtray, the gas can in the garage,
and a nop handle. An arrest warrant was issued for Davolt in
connection wth the hom cides and the m ssing vehicle.
111 At about 10:30 p.m Sunday, Novenber 29, 1998, in
Beaunont, California, a local police officer spotted an oddly
parked vehicle in the vacant parking lot of a nursery store. A
pl ate check reveal ed that the vehicle had been reported stol en and
that an arrest warrant had issued for a Janes Davolt in connection
wth a theft and two hom cides. Wiile the officer was
i nvestigating, a young man wal ked up and stated he was t he owner of
the car. The young man identified hinself as Janes Davolt. The
of ficer placed Davolt under arrest and handcuffed him
112 A pat down produced a key with the nunber *“101" that
| ooked |i ke a notel roomkey. The officer imedi ately questioned
Davol t about the key, asking whether it was to a hotel room and,
if so, which hotel. Davolt responded that the key was to a room at
the Wndsor Mtel in Beaunont, California.

113 Davolt was first advised of his Mranda rights at
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approximately 1:00 a.m Monday, Novenber 30, 1998, when he was
booked into custody at the police station in Beaunont. He invoked
both his right to counsel and his right to remain silent. He was
then placed in a holding cell until police officers from Lake
Havasu, Arizona, arrived at approximately 5:30 a.m These officers
al so advi sed Davolt of his Mranda rights. Once again he invoked
his right to remain silent and asked to speak with a public
defender. Police officers then prom sed Davolt that anything he
sai d coul d not be used agai nst hi mand proceeded to questi on Davolt
about the hom cides for approximately forty-five mnutes, during
which time Davolt nade several incul patory statenents.

114 Wthin mnutes of obtaining Davolt’s inculpatory
statenents, officers agai n approached Davolt and requested that he
sign awitten consent to search the notel room Davolt signed the
consent form and police relied onit to enter the roomlater that
norning, at which tinme they seized the followng itens: a toy
renote control vehicle; a Geen Bay Packers shirt, jacket and cap;
red duct tape; a black duffel bag containing clothing belonging to
N.Z.; cut-off jean shorts stained with Davolt’s bl ood; a crossword
puzzle book and files belonging to E.Z and N Z ; and two
medal | i ons, each with nunbers witten on the reverse side.

115 The vehicle was identified as belonging to the victins.
The passenger conpartnent contained Davolt’'s school books, food

wr appers, packs of Marlboro cigarettes, the book, Msters of
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Deceit, by J. Edgar Hoover, and a lunch ticket from Lake Havasu
H gh School. A bank card and i nsurance docunents bel onging to E. Z
and N.Z. were found in the glove conpartnent, and a partially
di smantl ed nountain bi ke was found in the trunk.

5. The Forensic Investigation
716 The forensic i nvestigation reveal ed that the blood in the
garage, kitchen, dining room and backyard belonged to N. Z A
flame accelerant, such as canmping fuel or lighter fluid, was
detected on the clothing sanples taken fromthe victins. The fire
had originated between the victins’ bodies and reached a
tenperature of at |east 300 degrees. The fire and heat caused a
| eak in the reverse osnosis system under the sink, and water from
the sink area had flooded the house. The arson investigator
testified the fire had eventual |y extingui shed itself due to a | ack
of oxygen.
117 The autopsy results established that N Z. had sustai ned
three lacerations to the head: one on the front part of the left
scalp, one to the top of the head, and one to the mdline back of
the head. The wounds were caused by a sharp-edged instrunent and
were consistent with the shape of the bl oody hatchet found in the
gar age. These wounds were not imediately fatal. N. Z. also
sust ai ned three gunshot wounds to his chest from.22 caliber shot
pellets. Simlarly, these wounds were not inmediately fatal. Al

three shots were fired fromthe sane firearm
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118 The autopsy results established that E Z sustained a
bl ow to the back of her head and had been strangl ed manually. It
woul d have taken several m nutes for her to | ose consci ousness and
several nore mnutes to die. Skin mssing fromboth E.Z.’s wists
was consistent with abrasions from adhesive tape. Both victins
died before the fire began because no trace of snoke or soot was
found in the trachea of either victim Medical experts testified
that E Z died sonetinme between Tuesday and Wednesday eveni ng and
that N Z. predeceased her by twenty-four to forty-eight hours.
119 Davolt’s right palm print was positively identified on
the nop handl e found in the kitchen of the victins’ hone. Davolt’s
fingerprints were positively identified on the canping fuel can
found in the garage and on the wi ne box and ceram ¢ bow found in
the living room In addition, Davolt’s DNA, matching at al
fourteen loci tested, was found on the 10 to 15 partially snoked
Mar | boro cigarettes in the ceram c bow .

6. Last sightings of N Z and E Z
120 A neighbor reported last seeing N Z on Mnday or
possi bly Tuesday, around noon. E.Z.’s son testified that he spoke
on the phone with his nother on Tuesday. He recalled that she had
responded with one-word answers, which was unusual. The mail
carrier recalled that water had been runni ng down t he driveway when
she delivered the mail on Wednesday around 11:15 a.m Al though

N. Z. usually greeted her, she did not see hi mthat day. She thought
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perhaps N. Z. was washing his car inside the garage with the door
cl osed. Three unopened newspapers were in the driveway when police
arrived at the residence Thanksgi vi ng norni ng.
DI SCUSSI ON
| . PRETRI AL | SSUES
A Motion to Suppress
1. The Interrogati on and Room Search
121 Davolt clainms the trial court erroneously denied his
notion to suppress evidence seized during a search of his room at
the Wndsor Mtel in Beaunont. W review for abuse of discretion
the trial court’s factual findings on a notion to suppress, State
v. Peters, 189 Ariz. 216, 218, 941 P.2d 228, 230 (1997), but review
de novo the trial court’s ultinmate |egal determ nation that the
search conplied with the requirenents of the Fourth Amendnent to
the United States Constitution, see State v. Valle, 196 Ariz. 324,
326, 1 6, 996 P.2d 125, 127 (App. 2000).
122 The trial court found that one Fourth Anendment and two
Fifth Anmendnent violations occurred during Davolt’s arrest and
initial detention. W agree. But we disagree with the tria
court’s legal conclusion that each of the three violations was
curabl e under the doctrine of inevitable discovery.
123 The Fourth Amendnent provides: “the right of the people
to be secure in their persons, houses, papers, and effects, agai nst

unr easonabl e searches and sei zures, shall not be violated.” u. S.
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Const. anend. |V. The provision applies to action by state
of ficers under the Due Process C ause of the Fourteenth Anmendnent.
Mapp v. Ohio, 367 U S. 643, 655 (1961). Hotel guests are entitled
tofull constitutional protection agai nst unreasonabl e searches and
seizures. Stoner v. California, 376 U. S. 483, 490 (1964); Eng Fung
Jem v. United States, 281 F.2d 803, 805 (9th Cr. 1960) (the
transi ence of a defendant’s stay in a tenporary residence does not
dilute the constitutional protection afforded).

124 Article 2, section 8 of the Arizona Constitution, as
wel |, protects the right to privacy in tenporary residences. See
State v. G ssendaner, 177 Ariz. 81, 84, 865 P.2d 125, 128 (App.
1993) (overnight guest has an expectation of privacy under the
state and federal constitutions). To be lawful, the search of the
notel room nust have been based on a valid warrant, exigent
circunstances, or valid consent. State v. Castaneda, 150 Ariz.
382, 389, 724 P.2d 1, 8 (1986). Qur exam nation of the record
reveal s not one of themwas present in this case.

125 Police learned of the location of Davolt’s notel as a
consequence of inproper custodial interrogation, in violation of
Fifth Amendnent requirenents under Mranda v. Arizona, 384 U.S.
436, 444 (1966). After arresting Davolt and placing him in
handcuffs, wth no Mranda warning, the arresting officer
guestioned Davolt about the key found in his pocket. This

interrogation took place after the arrest, while Davolt was in
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custody, but prior to the Mranda warning, a clear violation of the
requi renents of Mranda and the Fifth Arendnment. 1d.
126 A second Fifth Amendnent viol ati on occurred at the police
station immediately after Davolt invoked his Mranda rights a
second tine at approximately 5:55 a.m on Monday, Novenber 30. 1In
this instance, officers from Lake Havasu, Arizona, questioned
Davol t about the nurders for about forty-five m nutes, during which
time Davolt made several incul patory statenents. Once an accused
asserts his right to counsel, the interrogation nust cease until
counsel is present or until the accused validly waives his request.
Id. at 473-74; State v. Eastlack, 180 Ariz. 243, 250, 883 P.2d
999, 1006 (1994). Awvalid waiver of the right to counsel cannot be
est abl i shed by showi ng only that the def endant responded to further
police-initiated custodial interrogation, even if he has been
advised of his rights. Edwards v. Arizona, 451 U. S. 477, 487
(1981).
127 Al so, thisinterrogation violated Davolt’s rights because
his statenments to police were involuntary (a point conceded by the
State at trial). After Davolt invoked Mranda, police expressly
prom sed Davolt that anything he said could not be used agai nst
him A confession “obtained by any direct or inplied prom ses,
however slight,” is involuntary. Hutto v. Ross, 429 U S. 28, 30
(1976); see also State v. Amaya-Rui z, 166 Ariz. 152, 165, 800 P.2d

1260, 1273 (1990).
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128 In addition, a Fourth Amendnment violation occurred when
police searched the notel roomsolely on the strength of a consent
that had been tainted by the earlier interrogation violation under
the Fifth Anmendnent. Wthin mnutes of obtaining Davolt’s
involuntary incul patory statenents, officers approached Davolt
requesting that he sign a witten consent to search the room
Davolt then signed the formand police officers obtained the itens
of physical evidence in the notel search |ater that norning.

129 A search conducted w thout a warrant, based on probable
cause, is nonethel ess per se unreasonable, subject only to a few
specifically established exceptions. Katz v. United States, 389
U S. 347, 357 (1967). One of these is valid consent. Id. To be
valid, consent nust be voluntary. Schneckloth v. Bustanonte, 412
U S 218, 249 (1973). Voluntariness is a question of fact to be
determ ned fromthe totality of the circunstances. 1d. at 248-49.
However, evi dence obt ai ned based on vol untary consent nust still be
suppressed if “the unconstitutional conduct was not sufficiently
attenuated from the subsequent seizure to avoid exclusion of the
evidence.” United States v. Taheri, 648 F.2d 598, 601 (9th GCir.
1981) (citing Brown v. Illinois, 422 U.S. 590, 602 (1975)); see
also United States v. Delgadillo-Vel asquez, 856 F.2d 1292, 1299
(9th Gr. 1988) (consent that neets the threshold voluntariness
determ nation for Fifth Anmendnent purposes was not valid under the

Fourth Amendnent where consent was given al nost imredi ately after
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illegal arrest).

130 To determ ne whether there was sufficient attenuation
between the illegal police conduct and the defendant’s consent, we
exam ne 1) whether Mranda warnings were admnistered; 2) the
tenporal proximty between the initial illegality and the
defendant’s consent; 3) whet her there were intervening
circunstances; and 4) the purpose and flagrancy of the official
conduct. Brown, 422 U.S. at 602.

131 As di scussed, Davolt was advised of his Mranda rights on
two occasions before he signed the consent form He invoked his
Fifth Amendnent right to counsel and right to remain silent both
times. The tenporal proximty between the custodial interrogation
and his consent was | ess than one hour. This tine period alone is
insufficient to break the causal chain. See United States wv.

Perez- Esparza, 609 F.2d 1284, 1290 (9th Gr. 1980) (consent to

search given within three hours after illegal detention was
invalid).
132 Furthernore, there were no intervening events to break

the chain between inproper interrogation and consent, such as a
subsequent rel ease fromcustody, an appearance before a magi strate,
di scussions with a | awyer, or a subsequent conviction on unrelated
charges. See DeSales v. Wo, 860 F. Supp. 1436, 1444 (N.D. Cal.
1994). After invoking his right to counsel, Davolt’s interrogation

continued for approximately forty-five mnutes. Police then placed
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Davolt in a cell, where, less than fifteen mnutes | ater, officers
approached himw th the consent formto sign.

133 Finally, we note that the police m sconduct was extrene.
During the period of Davolt’s arrest and initial interrogation
police twice violated Mranda, violated the Fifth Amendment by
obtai ning Davolt’s involuntary statenents and then, within a matter
of m nutes, approached Davolt requiring that he sign the witten
consent formon which they later relied to search the notel room
On these facts, we conclude that Davolt’s consent was severely
tainted by the prior Fifth Amendnment violations and could not
provi de sufficient basis for police to search the room See State
v. King, 140 Ariz. 602, 604, 684 P.2d 174, 176 (1984) (consent to
search obtained after Edwards violation could not serve to
|l egitimze a warrantl ess search).

134 Thus, the search was presunptively illegal because it was
conducted without a warrant, wthout exigent circunstances, and
w thout valid consent. As such, the search violated the Fourth
Amendnent of the United States Constitution and Article 2, section
8 of the Arizona Constitution, and the evidence obtained should
t her ef ore have been suppressed as fruit of the poi sonous tree. See
Schneckl oth, 412 U. S. at 233 (search of hone wi thout a warrant or
consent is unreasonabl e unl ess exi gent circunstances exist); State
v. Bolt, 142 Ariz. 260, 265, 689 P.2d 519, 524 (1984) (evidence

seized as a result of a warrantless entry into a defendant’s hone
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wi t hout the excuse of exigent circunstances is per se unlaw ul
under the Arizona Constitution and shoul d have been suppressed).
2. The I nevitable Di scovery Doctrine

135 Il egally obtained physical evidence may be admtted if
the State can denonstrate by a preponderance of the evidence that
such evidence inevitably would have been discovered by |awf ul
means. N x v. WIllianms, 467 U S. 431, 444 (1984); State v. Lanb,
116 Ariz. 134, 138, 568 P.2d 1032, 1036 (1977). The trial court
found that the State proved by a preponderance of the evidence that
the location of Davolt’s notel room inevitably would have been
di scovered without the initial illegal custodial interrogation. W
agree. Davolt was arrested near the notel, there were only four
notel s in Beaunont, and the key had the room nunber “101” on it.

136 We disagree, however, with the trial court’s further
conclusion that the inevitable discovery doctrine cures the
additional Fourth and Fifth Amendnent viol ations. The doctrine
requires the State to prove, by a preponderance, that absent the
initial illegality, the evidence would nonetheless have been
di scovered by | awful nmeans. N x, 467 U. S. at 444 (enphasi s added).
Even assumng the police inevitably would have discovered the
| ocation of the notel room no information was adduced that the

evi dence discovered in the room mght ever have been obtained
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lawfully.? No effort was made to obtain a search warrant, and we
must reject the notion that the State relied on Davolt’s tainted
consent in good faith. The constitutional violations in this case
are clear.

137 Arizona has adopted the broad view of the inevitable
di scovery rule. Under that view, the State is not required to
denonstrate that police initiated | awful neans to acquire evidence
prior toits seizure. See State v. Paxton, 186 Ariz. 580, 586, 925
P.2d 721, 727 (App. 1996). However, we distinguish the instant
case froma situation in which we assune the police would have
conplied with subsequent constitutional requirenments after an
initial illegality. Here, there is hard evidence they did not.
The State cannot claim inevitable discovery and thereupon be
excused fromall constitutional requirenments. Such a clai manounts
to the unacceptabl e assertion that police would have done it right
had they not done it wong. The deterrence rationale of the
exclusionary rule is especially inportant in this case in which

constitutional violations occurred on three separate occasions,

2 W note that the neans by which the notel room evi dence
was obtained in this case cannot be characterized as |lawful, even
under a narrow interpretation of that term because the neans by
whi ch police actually discovered the evidence violated Davolt’s
personal rights. Cf. United States v. Scott, 270 F.3d 30, 45 (1st
Cr. 2001) (“a neans by which chall enged evi dence woul d i nevitably
have been di scovered that itself violates the lawis not, by that
viol ation al one, unlawmful as to a defendant if those neans did not
viol ate that defendant’s personal rights”).
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that is, the two interrogations and the notel entry and search.?
138 Prior opinions of this court dealing with the inevitable
di scovery doctrine support today’s ruling. |In each case, we have
consistently allowed the introduction of evidence that inevitably
woul d have been lawfully discovered, absent initial illegality.
See Castaneda, 150 Ariz. at 388, 724 P.2d at 7 (al though def endant
was coerced into telling police where the body was, the evidence
was adm ssible because the body inevitably would have been
di scovered as soon as it becane light); Lanb, 116 Ariz. at 138, 568
P.2d at 1036 (evidence obtained during an illegal pat down search
was adm ssi bl e because defendant would have been arrested on
i ndependent grounds and the evidence would inevitably have been
di scovered during a |l awful search incident to that arrest). But we
have never applied the inevitable discovery doctrine to cure
mul tiple constitutional violations and decline to do so here.

3. Har ml ess Error

139 We assess a trial court’s erroneous denial of anotionto

3 On appeal, Davolt argued that the inevitable discovery
doctrine cannot be applied to cure the taint of evidence illegally
seized fromhis notel room based on State v. Ault, 150 Ariz. 459,
466, 724 P.2d 545, 552 (1986). In Ault, we held the inevitable
di scovery doctrine will not cure the taint of evidence obtained in
the illegal search of a person’s hone based on the heightened

protection afforded a home by Article 2, section 8 of the Arizona
Constitution. Because we find that the State failed to denonstrate
by a preponderance of the evidence that inevitably it would have
obt ai ned the notel roomevi dence by | awful neans, we need not reach
t he questi on whether a notel roomwoul d receive the sane degree of
protection accorded a hone by the Arizona Constitution.
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suppress for harm ess error. Castenada, 150 Ariz. at 387, 724 P.2d
at 6. Error is harmess if the review ng court can say beyond a
reasonabl e doubt that the error did not contribute to the verdict.
Chapman v. California, 386 U S. 18, 24 (1967); State v. Ashel man,
137 Ariz. 460, 466, 671 P.2d 901, 907 (1983).

140 Probative evidence obtained from the notel room was
| argely cunul ative. Sone itens were w thout significant probative
val ue, for exanple, the Marlboro cigarettes,* Davolt’'s Mhave
County Library Card, and a renote control toy car. Incrimnating
items included a crossword puzzle book that belonged to the
victins; a roll of red duct tape that appeared to natch duct tape
found on the telephone cord at the victins’ residence;, two
medal | i ons wi th nunbers on the reverse sides that matched tel ephone
nunbers dialed fromthe victins’ residence at approximtely 3:00
a. m Wednesday, Novenber 25, 1998; a Green Bay Packers’ shirt and
j acket; and clothing belonging to N Z

141 The significance of these itens, however, is dimnished
by ot her evidence. Davolt had been reported m ssing on the Monday
before the victins were discovered, after he failed to appear at
school. A workman had seen himtalking to N.Z. on Pueblo Drive

that Monday norning between 9:00 and 11:00 a.m On Tuesday

4 Al t hough Marl boro cigarettes were found in an ashtray in
the victinms’ living room DNA evidence directly |linked Davolt to
those partially snoked cigarettes.
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norni ng, Bank One security canmeras captured Davolt attenpting to
wi t hdraw noney fromthe victins’ bank account fromthe drive-up and
wal k- up ATM machines. An hour later, Bank One security caneras
captured Davolt inside the bank cashing a $1,500 check witten by
E.Z He was wearing a G een Bay Packers shirt. Davolt’s nother
infornmed police that her son did not own any Packers attire, but
E.Z.’s son testified that N.Z. was an “extrene” Packers fan. The
t hunmbprint given the bank teller to cash the check positively
identified Davolt as the person who cashed the check.

142 On Wednesday, the mail carrier saw water running out of
t he garage just before noon, suggesting that the fire had al ready
occurred. N.Z. and E. Z. were discovered dead in their kitchen
Thur sday norning, victins of a violent double hom cide. The house
had been set on fire and Davolt’'s fingerprints were found on the
canp fuel can in the garage, the nop handle with a square sponge
head that matched the outline of nop strokes in the blood on the
floor of the garage, the wine box found on a table in the |iving
room and the ceram c bowl used as a nmakeshift ashtray found in the
living room Davolt’s DNA was found on 10 to 15 Marlboro
cigarettes inside the nmakeshift ashtray in the victins’ hone.

143 On Sunday, Davolt was found i n possession of the victins’
vehicle in California. The vehicle contained Marl boro cigarettes,
a bank card and insurance papers belonging to the victins, and

Davol t’ s di sassenbl ed green nountai n bi ke. Medical experts agreed
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that E. Z died between Tuesday and Wednesday night and that N. Z
predeceased E.Z. by at least twenty-four to forty-eight hours.
Al t hough the properly admtted evidence was circunstantial, its
probative wei ght was substantial, easily sufficient to justify the
verdicts of the jury. Thus, even w thout evidence that shoul d have
been excluded, the verdicts would not have been different. Upon
review of the entire record, we conclude, as a matter of |aw, that
the introduction of the illegally seized notel room evidence was
har ml ess beyond a reasonabl e doubt.

B. Change of Venue

144 Davolt argues the trial court erred by denying his notion
for change of venue. W reviewthe denial of all such notions for
abuse of discretion and resulting prejudice to the defendant.
State v. Sal azar, 173 Ariz. 399, 406, 844 P.2d 566, 573 (1992).
145 A crimnal defendant is entitled to a change of venue if
thereis a probability the di ssem nation of prejudicial information
wi |l deprive the defendant of a fair and inpartial trial. Ariz. R
Crim P. 10.3(b). W determ ne whether “under the totality of the
circunstances the publicity attendant to defendant’s trial was so
pervasive that it caused the proceeding to be fundanentally
unfair.” State v. Atwood, 171 Ariz. 576, 630, 832 P.2d 593, 647
(1992) (citing Miurphy v. Florida, 421 US. 794, 799 (1975)),
overrul ed on other grounds by State v. Nordstrom 200 Ariz. 229,

241 § 25, 25 P.3d 717, 729 (2000). Prejudice may be presuned or
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actual. State v. Blakley, 204 Ariz. 429, 11 14-16, 65 P.3d 77,
82 (2003).
1. Presunmed Prej udice

146 Prejudice may be presuned if the publicity “was so
extensi ve or outrageous that it perneated the proceedi ng or created
a ‘carnival -l1ike atnosphere.’”” Atwood, 171 Ariz. at 631, 832 P.2d
at 648. The adverse publicity nust be so extensively pervasive
and prejudicial that “the court cannot give credibility to the
jurors’ attestations, during voir dire, that they could decide
fairly.” Nordstrom 200 Ariz. at 239, {1 15, 25 P.3d at 727. This
is a high standard and it is rarely net. W have refused to
presunme prejudice when the publicity was “primarily factual and
non-inflammtory or if the publicity did not occur closeintineto
the trial.” 1d. (citing State v. Jones, 197 Ariz. 290, 307 Y 44,
4 P.3d 345, 362 (2001); State v. Bible, 175 Ariz. 549, 563-64, 858
P.2d 1152, 1166-67 (1993); State v. Bedford, 157 Ariz. 37, 39, 754
P.2d 1141, 1143 (1988)); see also Blakley, 204 Ariz. at ___, 1 15,
65 P.3d at 82.

147 Qur reviewindicates that nedi a coverage of the trial was
not particularly pervasive, inflanmatory, or prejudicial. Davolt
produced twenty newspaper articles and thirteen radi o reports that
wer e publ i shed or broadcast about the case in Lake Havasu, Ki ngman,
and Mohave Valley, Arizona, during the period from Novenber 1998

t hrough Decenber 1999. The mmjority of these news accounts were
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generated at the tinme of the crine and were factual in nature.
148 The only potentially troubl esone coverage included one
newspaper article that nentioned Davolt had previously run away
from hone, and two radio reports and a newspaper article that
menti oned a possi bl e connection between Davolt and anot her doubl e
hom cide in California. However, these accounts expressly stated
any connection to the California nurders was unproven and tenuous.
Mor eover, they were published in Decenber 1998, nore than fifteen
nont hs before the trial. Accordingly, we cannot presune prejudice
fromthis record because news coverage of the crinmes did not reach
a point at which it mght have significantly affected the fairness
of the proceedi ngs or the atnosphere surrounding the trial.
2. Actual Prejudice

149 In the absence of presuned prejudice, the defendant nust
denonstrate that the pretrial publicity was actually prejudicia
and likely deprived himof a fair trial. State v. Chaney, 141
Ariz. 295, 302, 686 P.2d 1265, 1272 (1984). To establish actual
prejudi ce, the defendant nust show that “the jurors have forned

preconcei ved noti ons concerning the defendant’s guilt and t hat t hey

cannot | eave those notions aside.” 1d.
150 Davolt first clainms actual prejudice is established
because nine of the fourteen enpaneled jurors, including two

alternates, had sone prior know edge of the case. We di sagree.

Prior know edge of the case alone is insufficient to disqualify a
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juror. See State v. Smith, 123 Ariz. 231, 236, 599 P.2d 187, 192
(1979) (citing Murphy, 421 U.S. 794). The critical inquiry is the
“effect of publicity on a juror’s objectivity.” State v. LaG and,
153 Ariz. 21, 34, 734 P.2d 563, 576 (1987). The record indicates
that the trial court struck all prospective jurors who stated they
had fornmed preconcei ved notions about the case or did not believe
they could be fair and inpartial. Furthernore, all nenbers of the
final jury pool affirmed they could be fair and inpartial.

151 W also reject Davolt’s claim that the voir dire
exam nation was inadequate to discern actual prejudice of the
prospective jurors. The trial court questioned each prospective
juror about his or her exposure to pretrial publicity, including
the extent of know edge, the point at which this know edge was
obt ai ned, the source, and finally, whether the prospective juror
could be fair and inpartial. Al prospective jurors who indicated
they could not be fair and inpartial were struck for cause by the
trial court. The trial court then conducted private, individua
questioning of each prospective juror who had been exposed to
pretrial publicity and ascertai ned the extent of each prospective
juror’s know edge of the case. The prospective jurors’ answers
revealed that nost had little nore, if any, than a vague
recollection of the primary facts of the crinme. Counsel for both
si des were present and were given the opportunity to ask questi ons.

Finally, the court again queried whether the prospective jurors
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would find it difficult to be fair and inpartial. Al prospective
jurors who stated they could not be fair or inpartial were excused.
Only those who stated affirmatively they could be fair and
inpartial remained. This procedure was adequate to di scern bias or
prejudi ce on the part of prospective jurors. On the record before
us, we conclude the trial court did not abuse its discretion in
denying the notion for a change of venue.

I1. TRI AL | SSUES
A Refusal to Submt Jury Questionnaire
152 Davolt <clains the trial court erred in denying his
request to submt a questionnaire to the jury. W disagree. A
trial court’s decision concerning voir dire will not be overturned
absent a clear abuse of the judge s discretion. Chaney, 141 Ari z.
at 304, 686 P.2d at 1274. Rule 18.5 of the Arizona Rules of
Crimnal Procedure requires a thorough exam nation of potential
jurors and allows parties reasonable tine to conduct further oral
exam nation upon request. Wiile the rule allows the use of witten
jury questionnaires, it does not require it. See State v. Cafez,
202 Ariz. 133, 148, | 37, 42 P.3d 564, 579 (2002). Furthernore, we
note that the trial judge did not restrict counsel from asking
questions and afforded counsel anple opportunity individually to
question any prospective juror. W find no abuse of discretion.
The voir dire exam nation was adequate to assure Davolt’s right to

a fair and inpartial jury.
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B. Juror M sconduct

153 Davolt alleges three incidents of juror msconduct.
First, he alleges that defense counsel notified the trial court
that he had overheard a male juror state he spent the |lunch break
readi ng the newspaper. Second, he cl ai ns defense counsel i nforned
the court the next day that he had seen juror nunber 14 *“carrying
around a newspaper that norning.” Third, he alleges the court
clerk informed the court that she had seen a male juror carrying a
Las Vegas newspaper during the trial.

154 Further, Davolt argues that the trial court erred by not
investigating these incidents and this failure violated various
rights, including the right to an inpartial jury, to confrontation
of witnesses, to due process, and to freedomfromcruel and unusual
puni shnent, any of which could require a new trial. W disagree
for the follow ng reasons.

155 Davolt first clains the trial court failed in its
affirmative duty to investigate the alleged incidents of juror
m sconduct, citing Silverthorne v. United States, 400 F. 2d 627, 643
(9th Cir. 1968). Davolt’s reliance on Silverthorne is m splaced.
In Silverthorne, the trial court was aware t hat several prejudicial
articles about the defendant’s case had appeared in |[ocal
newspapers during the trial. 1d. at 644. The Ninth Crcuit held
this fact, in conbination with allegations that jurors had been

readi ng newspapers during the trial, was sufficient to trigger the
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trial court’s duty to investigate the matter further. Id. The
court noted: “Jurors are not presuned to separate the truth from
the falsity in newspaper articles concerning the trial in which
they sit as judges of fact.” |Id. at 643 (enphasis added).

156 W review a trial <court’s decision to investigate
al | egations of juror m sconduct for abuse of discretion. State v.

MIller, 178 Ariz. 555, 556, 875 P.2d 788, 789 (1994). Atria

court’s duty to investigate alleged incidents of juror m sconduct
arises only if there is an allegation that the newspaper articles
related to a material fact or law at issue in the case. United
States v. Caro-Qintero, 769 F. Supp. 1564, 1575 (C.D. Cal. 1991)
(“[T]he nmere fact that | ocal newspapers were in the jury room does
not anmount to extraneous influences on the jury . . . ; [the
newspapers] cannot even be characterized as extrinsic evidence.”);

see also United States v. Thonpson, 908 F.2d 648, 652 (10th Gir.

1990) (the trial court had a duty to investigate all eged incidents
of juror msconduct where there was evidence that prejudicial

articles had appeared in the |ocal newspaper and the jury was not

sequestered, even though no specific allegations were nade that

jurors had been readi ng the paper).

157 The record before us is devoid of any allegation or
evi dence that any of the newspapers allegedly read or carried by
jurors contained articles concerning the trial, or that articles

about the trial had been published in any of the | ocal newspapers.
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For this reason, Davolt’s bare allegations of juror m sconduct are
insufficient to trigger the trial court’s duty to investigate the

matter further. We find no violation of the duty to investigate.

158 Simlarly, these allegations are insufficient to trigger
the need for a new trial. Juror m sconduct warrants a new tri al
only if “the defense shows actual prejudice or if prejudice may be
fairly presuned fromthe facts.” Mller, 178 Ariz. at 558, 875
P.2d at 794 (citing State v. Vasquez, 130 Ariz. 103, 105, 634 P.2d
391, 393 (1981)). In a crimnal case, prejudice may be presuned
from*®“any private conmuni cation, contact or tanpering directly or
indirectly, with a juror during a trial about the matter pending
before the jury.” Renmer v. United States, 347 U.S. 227, 229
(1954). *“Once the defendant shows that the jury has received and
consi dered extrinsic evidence, prejudi ce nust be presunmed and a new
trial granted unless the prosecutor proves beyond a reasonable
doubt that the extrinsic evidence did not taint the verdict.”
State v. Hall, 204 Ariz. 442, _ , ¢ 16, 65 P.3d 90, 95 (2003)
(citing Mller, 178 Ariz. at 558-60, 875 P.2d at 791-93).

159 As discussed, there was no allegation that newspapers
cont ai ned even a renote statenent concerning i ssues pendi ng before
the jury. Prejudi ce cannot be presuned without the requisite
showi ng that the jury recei ved and consi dered extrinsic evidence on

the i ssues. Moreover, Davolt has shown no actual prejudice. Heis
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not entitled to a newtrial because there is no evidence indicating
juror m sconduct.

C. Adm ssi on of Photographs and Vi deot ape

160 Davolt contends the trial court erred in admtting
phot ographs of the crinme scene and autopsies as well as a video of
the crinme scene. The adm ssion of evidence is within the tria

court’s discretion and will not be disturbed absent an abuse of
di scretion. State v. Gul brandson, 184 Ariz. 46, 60, 906 P.2d 579,
593 (1995). W assess the admissibility of photographs under a
three-part test, examning 1) relevance, 2) tendency to incite or
inflanme, and 3) the probative value versus the potential to cause
unfair prejudice. State v. Spreitz, 190 Ariz. 129, 141, 945 P.2d
1260, 1272 (1997).

161 Davolt contends that the crine scene photos and vi deot ape
and the aut opsy photos were not rel evant because the identity and
extent of the victins’ injuries was uncontested. W do not agree.
The State has the burden of proving every elenment of first degree
murder. State v. Bocharski, 200 Ariz. 50, 55-56, T 22, 22 P.3d 43,
48-49 (2001). Evidence that has “any tendency to make the
exi stence of any fact that is of consequence to the determ nation
of the action nore probable or |less probable than it would be
w t hout the evidence” is relevant. Ariz. R Evid. 401. The fact
and cause of death are always relevant in a nurder case. State v.

Hardi ng, 141 Ariz. 492, 499, 687 P.2d 1247, 1254 (1984).
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162 The autopsy photos depicted close-up inages of the
victins’ deconposed bodies and N.Z.’s head with the scalp pulled
back to reveal the skull. The State clains these photos were
offered to show the differing degree of deconposition between the
two bodies and to showthat N Z. survived foll ow ng the blunt force
wounds to his head. W agree that although these photos display
extrenme violence, they were relevant to the tine and manner of the
victins’ deaths and therefore probative of disputed facts of
consequence in the case. W cannot say that the trial court abused
its discretion in permtting their introduction.

163 However, we find that the trial court abused its
discretioninadmtting crinme scene photographs and vi deotape. The
probative val ue of rel evant evidence is m ninmal when the def endant

does not contest a fact that is of consequence. Bochar ski, 200

Ariz. at 56, 9 23, 22 P.3d at 49. In such a circunstance,
“gruesone photographs nay have ‘little use or purpose except to
inflane,” and their prejudicial effect can be significant.” 1d.

(quoting State v. Chapple, 135 Ariz. 281, 288, 660 P.2d 1208, 1215
(1983)). Davolt did not contest the identity of the victins or the
fact that the nurders occurred. Accordi ngly, photographs and
vi deot ape of the crinme scene were of m nimal probative value, and
they were highly inflamuatory. They depicted the scene of the
victins’ charred bodies in the kitchen. Several of the photos were

whol |y cumul ative and were not offered to conplenent additiona
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testimony. W believe the m nimal probative val ue of these visuals
was substantially outweighed by the risk of undue prejudice and
that the trial court abused its discretion in admtting them

164 W assess the erroneous adm ssion of evidence for
harm ess error. State v. Ful mnante, 161 Ariz. 237, 245, 778 P.2d
602, 610 (1988). FError is harmess if we can conclude, beyond a
reasonabl e doubt, that the error did not contribute to or affect
the jury' s verdict. Bible, 175 Ariz. at 588, 858 P.2d at 1191. As
di scussed, evidence, properly admtted, connecting Davolt to these
crinmes was overwhel mng. W therefore concl ude beyond a reasonabl e
doubt that the erroneously admtted crine scene photographs and
vi deotape did not contribute to the verdict. Nevert hel ess, we
caution prosecutors once again to refrain from jeopardizing
crimnal convictions by introducing inflammtory material. See
Bocharski, 200 Ariz. at 56, { 25, 22 P.3d at 49. Davolt’'s trial is
preserved from reversible error solely by the strength of the
remai ni ng evidence against him |Inthis particular case, the error
was harnl ess.

D. Precl usi on of Evidence

165 Davolt contends that the trial court erred by precluding
testi nony about Detective Harry’ s i nconpetence i n recordi ng coerced
i ncul patory statenents Davolt nmade while in custody in California.
He asserts that the preclusion of this testinony “gutted his

defense” Dbecause it was probative of police sloppiness -- his
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primary defense.

166 As noted, we review the trial court’s exclusion of
evi dence for an abuse of discretion. State v. Macunber, 119 Ariz.
516, 521, 582 P.2d 162, 167 (1978). The trial court reasoned that
testinony concerning Detective Harry’'s inproper recording and
subsequent erasure of a portion of a tape recording of Davolt’s
coerced inculpatory statenments that were suppressed was not
rel evant to issues in dispute. W agree and thus find no abuse of
di scretion.

E. DNA Evi dence

167 Davolt clains the trial court erroneously denied his
notion in |imne and adm tted DNA evidence at trial. The notionin
limne, filed just days before trial, was based on the assertion
that the DNA evidence could not be admtted because random natch
statistics are not generally accepted under Frye v. United States,
293 F. 1013 (D.C. Gr. 1923). W disagree and find no error in the
deni al of the notion.

168 When scientific evidence has been found to neet the Frye
standard, a Frye inquiry i s necessary “only when t he opposi ng party
makes a tinely request for such an inquiry supported by authorities
indicating there may not be general scientific acceptance of the
technique.” State v. Harris, 152 Ariz. 150, 152, 730 P.2d 859, 861
(App. 1986). We have held that DNA evi dence based on the product

rul e met hod of calculating the probability of a match is acceptabl e
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when the database satisfies Frye requirenents. State v. Hummert,
188 Ariz. 119, 123, 933 P.2d 1187, 1191 (1997); see also State v.
Marshal |, 193 Ariz. 547, 551, 975 P.2d 137, 141 (App. 1998).
Davolt’s notion was not supported by credible authority that
product rule evidence is generally unacceptable. The notion was
thus properly denied on the nerits. W also note the notion was
submtted too late to neet reasonable tineliness standards. See
Ariz. R Cim P. 16.1(b) (all notions to be submtted at |east
twenty days before trial).

F. Expert Testi nony

169 Davolt contends that the trial court erroneously admtted
testi nony of several w tnesses not properly qualifiedto testify as
experts. We reviewthe trial court’s adm ssion of expert testinony
for an abuse of discretion. State v. Hyde, 186 Ariz. 252, 276, 921
P.2d 655, 679 (1996). W find no error.

170 Rul e 702 of the Arizona Rul es of Evidence provides: “If
scientific, technical, or other specialized know edge w || assi st
the trier of fact to understand the evidence or to determ ne a fact
in issue, a witness qualified as an expert by know edge, skill
experience, training, or education, may testify theretoin the form
of an opinion or otherwse.” The test of whether a person is an
expert is whether a jury can receive help on a particul ar subject
fromthe witness. Bliss v. Treece, 134 Ariz. 516, 518-19, 658 P.2d

169, 172-73 (1983). The degree of qualification goes to the wei ght
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given the testinony, not its admssibility. State v. Msley, 119
Ariz. 393, 400, 581 P.2d 238, 245 (1978).

1. Colleen Proffitt
171 Davolt first argues that the State’'s expert, Colleen
Proffitt, was not qualified to testify as an expert in DNA anal ysis
and therefore the trial court erred in admtting her testinony that
the chance the saliva found on cigarette remains in the house did
not belong to Davolt was one in 280 quadrillion for the Caucasi an
popul ation. The argunent is flawed.
172 Proffitt has been involved with DNA testing since 1986
and has extensive training and experience in the field. She
testified that DNAtesting requires the use of popul ati on dat abases
to calculate random match statistics and that she regularly
accessed popul ati on dat abases as a DNA anal yst. Her testinony was
based on random match statistical evidence, which this court has
found to be adm ssible. Johnson, 186 Ariz. at 335, 922 P.2d at
300. Proffitt was clearly nore qualified and had nore know edge in
the specific area of DNA than an ordinary juror, and her testinony
assisted the jury in its consideration of the evidence. The trial
court did not abuse its discretion in admtting her testinony.

2. Detective Harry
173 Davolt contends Detective Harry was not qualified to
testify as an expert in blood splatter analysis and therefore the

trial court erred in allowng his testinony about blood splatter
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found on the floor of the garage.
174 Detective Harry testified that “there appeared to be
spots of blood around the perineter -- inside the perineter of the
garage, and it was in such a fashion as to suggest that sonebody
had wal ked around sonething there. Presumably, wal ked around a car
in the garage.”
175 Detective Harry's training in blood splatter analysis
consi sted of attending classes on crine scene nanagenent, a cl ass
on hom cide investigation, and watching two training videos on
bl ood splatter analysis as part of his advanced officer training at
the Lake Havasu Police Departnent. Wiile this training is not
extensive, it is significantly nore extensive than the average
person has received and is sufficient to allowthe testinony to be
heard by the jury.
176 Davolt clains further that the trial court erroneously
admtted testinony by Detective Harry that N.Z was killed before
E.Z. However, Davolt’'s citations to the record do not denonstrate
that Detective Harry testified to that effect. Therefore, we
reject this claim

3. John Hoang
77 Davolt argues that John Hoang was not qualified to
testify as an expert on ignitable liquids and that the trial court
erred by admtting his testinony that clothing sanpl es obtained

fromthe victine at the crine scene showed a residue consi stent
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with the light petroleum distillate class of ignitable |iquids,
whi ch includes lighter fluid and canp fuel. W disagree.
178 Hoang’s qualifications include a Bachelor of Science
degree in forensic science wth a mnor in chemstry from
California State University at Sacranmento, two years of work as a
crimnalist with the Arizona Departnent of Public Safety anal yzi ng
ignitable liquids, training from experienced crimnalists in the
field of ignitable |iquids, work on nore than fifty cases, anal ysis
of nore than 100 ignitable liquid sanples, and a forty-hour class
taught by the FBI on the |laboratory analysis of fire debris. W
find this to be sufficient training. A person can be qualified as
an expert based on his or her training or experience. See Ariz. R
Evid. 702. The trial court did not abuse its discretion in
adm tting Hoang' s testinony.

4. Al'l'i son Sedowski
179 Finally, Davolt argues that Allison Sedowski was not
qualified to testify concerning bl ood sanpl e anal ysi s because she
had been to only one prior crinme scene. W find this assertion
unsupported by the record. Sedowski is a blood analyst, not a
col l ector of bl ood evidence. There is no indication that Sedowski
was involved in the collection of blood at the scene.
Furthernore, our review of the record indicates that Sedowski was
fully qualified to testify concerning the results of her blood

sanpl e anal ysi s.
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180 At the tine of the trial, Sedowski had been enpl oyed as
a serologist in the DNA unit of the Arizona Departnent of Public
Safety Crinme Lab for one and one-half years. She received a
Bachel or’ s degree in chem stry fromNorthern Arizona Uni versity and
had taken post-graduate <classes in genetics and population
statistics. She had perfornmed bl ood analysis tests thousands of
ti mes and had worked on nore than 100 cases. The trial court did
not err in admtting her testinony.

G Third-Party Defense

181 Davolt contends the trial court erred by precluding the
adm ssion of evidence the crinmes were commtted by a third party.
Once again, we di sagree.

182 Third-party evidence depends on rel evance and the effect
t he evi dence has on the defendant’s cul pability. State v. G bson

202 Ariz. 321, 324, Y 16, 44 P.3d 1001, 1004 (2002). Third-party
evidence is relevant if it “tend[s] to create a reasonabl e doubt as
to the defendant’s guilt.” Id.

183 Davolt’s proffered evidence of third-party cul pability
was that N. Z. was unpopular. The trial court found this assertion
“not rel evant under any circunstance.” This finding conplies with
the standard we announced in G bson. Furthernore, we note the
trial court did not preclude Davolt from arguing generally that
sone unknown person commtted the nurders. The trial court did not

abuse its discretion in precluding this evidence.
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H. Trial Security Measures

184 Davolt asserts that the presence of wunifornmed jai
personnel and the requirenent that he wear a |l eg brace during the
trial deprived himof a fair trial. Matters of courtroomsecurity
are left to the discretion of the trial court. See State v. Boag,
104 Ariz. 362, 366, 453 P.2d 508, 512 (1969) (“[A]bsent
incontrovertible evidence of hurt, the trial court should be
permtted to use such neans to secure the naned ends.”) (citations
omtted). We will uphold atrial court’s decision concerning trial
security neasures when the decision is supported by the record.

State v. MKinney, 185 Ariz. 567, 576, 917 P.2d 1214, 1223 (1996).

185 The trial court specifically noted that Davolt had
attenpted to escape from the Mhave County jail while awaiting
trial. In viewof the trial court’s well founded security concern
and the absence of evidence of specific prejudice to Davolt, we
cannot say the trial court abused its discretion.

l. Motion for Judgnment of Acquittal

186 Davolt argues the that trial court erred in denying his
Rule 20 notion for a judgnent of acquittal because no adequate
evi dence supported felony nurder or preneditation. Davolt is
clearly wong.

187 A judgnent of acquittal shall be entered if no

substanti al evidence supports the conviction. See Ariz. R Crim
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P. 20. Substantial evidence is that which reasonabl e persons coul d
accept as sufficient to support a quilty verdict beyond a
reasonabl e doubt. 1d. “If reasonable [persons] may fairly differ
as to whether certain evidence establishes a fact in issue, then
such evidence nust be considered as substantial.” State v.
Rodriguez, 186 Ariz. 240, 245, 921 P.2d 643, 648 (1996). I n
determ ning the sufficiency of the evidence, we view the evidence
in the light nost favorable to sustaining the verdict, and we
resolve all inferences agai nst the defendant. State v. Spears, 184
Ariz. 277, 290, 908 P.2d 1062, 1075 (1996).

188 Substanti al evidence was presented to support the theory
of felony nurder based on the predicate offense of burglary. Here
the evidence clearly established either the offense of unlaw ul
entry or remaining unlawfully with the intent to commt theft.
Evi dence was also clear that in the course of commtting the
prohibited entry and in furtherance of commtting the burglary he
murdered the two victins.

189 On Thursday norning, N Z and E. Z. were discovered dead
in their kitchen, the victins of a violent double hom cide. Their
house had sustained a fire and their car was m ssing. Wdnesday
just before noon, the mail carrier noted water running from under
the garage door and down the driveway, indicating the fire had
al ready occurred. Tuesday norni ng, Bank One vi deo caneras captured

Davolt, wearing Green Bay Packers attire, attenpting to wthdraw
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noney from the victins’ bank account at several different ATM
machi nes and, inside the bank, cashing a $1,500 check, witten by
E.Z. Monday norning, a workman saw Davolt speaking with N Z. on
Pueblo Drive several times over a two hour period. The man
overheard N. Z. ask Davolt where he lived, suggesting they had not
known each ot her previously. DNA and fingerprint evidence pl aced
Davolt inside the victinms’ home. Davolt had been reported m ssing
since the Monday before the victins’ bodies were di scovered dead,
after he failed to show up for school. The follow ng Sunday,
Davolt was found in California, in possession of the victins’ car
and various itens that were in the car. The trial court did not
err in denying Davolt’s Rule 20 notion on the fel ony nmurder charge
based on burgl ary.

190 In addition, substantial evidence supported the State’s
premedi tation theory. The State proved that N Z. had been attacked
with a hatchet, probably in the garage. Medi cal experts agreed
that N. Z. survived the initial attack but was subsequently shot
three tines resulting in his death, probably inside the hone.
Medi cal experts further agreed that E. Z. was strangled with bare
hands and that it woul d have taken several m nutes for her to die,
and that N. Z. predeceased E.Z. by a significant period. dearly,
there is sufficient evidence to support a preneditation verdict in
either killing. The trial court did not err in denying the notion

for a judgnent of acquittal.
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J. Failure to Instruct on Second Degree Mirder
191 Davolt argues the trial court abused its discretion by
refusing to instruct the jury on second degree nmurder. |In Beck v.
Al abama, the Suprene Court held

where the evidence unquestionably establishes that the

defendant is guilty of a serious, violent offense -- but

| eaves sone doubt with respect to an el enent that would

justify conviction on a capital offense -- the failure to

give the jury the “third option” of convicting on a

| esser included of fense woul d seemi nevitably to enhance

the risk of an unwarranted conviction.
447 U.S. 625, 637 (1980). However, Beck does not require a trial
court to instruct on a |l esser included offense that is unsupported
by the evidence. See Schad v. Arizona, 501 U.S. 624, 648 (1991);
State v. Landrigan, 176 Ariz. 1, 6, 859 P.2d 111, 116 (1993).

192 First, there is no lesser included offense to felony
mur der . State v. Arias, 131 Ariz. 441, 443-44, 641 P.2d 1285,
1287-88 (1982). Second, there is little or no evidence in this
record to support a second degree nurder charge. The defense
theory of the case was that Davolt did not conmt the nurders. The
circunstances of these nurders provide a clear signal that
premedi tation played a key role. The trial court did not err in
refusing to instruct on second degree nurder.

K. Coercion of the First Degree Miurder Verdi ct

193 Davolt argues that the trial court coerced the jury’'s
first degree nmurder verdicts because the court sent the jury back
on three separate occasions to make changes to the verdict forns
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after the jury first returned with its verdict. Again, we
di sagr ee.

194 Jury coercion exists when “the trial court’s actions or
remarks, viewed inthe totality of the circunstances, displaced the
i ndependent judgnment of the jurors,” State v. MCrimmon, 187 Ari z.
169, 172, 927 P.2d 1298, 1301 (1996) (quoting State v. MCutcheon,
150 Ariz. 317, 319-20, 723 P.2d 666, 668-69 (1986)), or when the
trial judge encourages a deadlocked jury to reach a verdict,
McCut cheon, 150 Ariz. at 320, 723 P.2d at 669.

195 Qur review of the record indicates no suggestion of jury
coerci on. When questioned by the judge, the jury foreperson
i ndi cated on two occasions that the verdict forns conpleted by the
jury did not reflect the jury's verdict because the jurors had not
understood how to fill out the forns. However, when the jury
returned its final wverdict, the <court polled each juror
i ndi vidually, and each affirnmed this was his or her verdict. There
is no evidence that the court’s independent judgnent displaced the
judgnent of the jurors. Nor is there any evidence the jury was

ever deadl ocked. Davolt’s claimof jury coercionis wthout nerit.

[11. 1 SSUES WAI VED

796 Davolt has rai sed several issues that were not raised in
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the trial court.® None presents an issue of fundanmental error.
Fundanental error is “error of such dinension that it cannot be
said it is possible for a defendant to have a fair trial.” State
v. Gendron, 168 Ariz. 153, 155, 812 P.2d 626, 628 (1991). W have
carefully reviewed these issues and conclude the argunents are
either 1) wthout factual support, 2) present no error, or 3)
constitute matters in which the error, even if it occurred, was
harm ess. As none presents an issue of fundanental error, we do
not discuss any of themfurther. See State v. Bolton, 182 Ariz.
290, 297-98, 896 P.2d 830, 837-38 (1995).
| V. SENTENCI NG | SSUES

A Automatic Filing Statute
197 Finally, we address Davolt’s claimthat the tandemdeath
penalties inposed in this case under the procedure nmandated by
Arizona' s Automatic Filing Statute, AR S. §8 13-501 (2001), violate
the Ei ghth Amendnent’s prohibition against cruel and unusual
puni shment. The statute provides:

The county attorney shall bring a crimnal prosecution

against a juvenile in the sane manner as an adult if the

juvenile is fifteen, sixteen or seventeen years of age

and i s accused of any of the follow ng of fenses: 1) First

degree nmurder in violation of § 13-1105 .

AR S. 8§ 13-501(A) (1) (enphasis added).

5 The issues include adequacy of voir dire, propriety of

reasonabl e doubt instruction, alleged instances of prosecutori al
m sconduct, and admissibility of testinmony regarding fire,
fingerprint, and other evidence.
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198 Under Arizona law, first degree nurder is a class 1

felony that is punishable by death or Ilife inprisonnment. See
A RS §13-1105(C). Arizona s capital sentencing statute requires
that the death sentence shall be inposed if one or nore aggravati ng
circunstances are found and there are no mtigating circunstances
sufficiently substantial to call for leniency. See AR S. 8§ 13-703
(Supp. 2002).° Thus, as a consequence of Arizona’'s Autonatic
Filing Statute, a sixteen- or seventeen-year-old juvenile charged
with first degree nurder is automatically tried as an adult for the
of fense of first degree nurder which could be punishable by death
if the state determnes, in its discretion, to seek the death
penal ty.’

199 Davolt argues the death penalties inposed in this case

6 At the time of Davolt’s trial, Arizona s capital
sentencing statute required that a judge determ ne t he exi stence of
aggravating and mtigating factors and decide whether the
mtigating factors were sufficiently substantial to call for
| eni ency. See fornmer AR S. § 13-703 (2000). The Suprene Court
subsequently hel d that statute unconstitutional in Ringv. Arizona,
536 U. S. 584, 609 (2002) (Rng Il). The decision resulted in
Arizona’'s new sentencing statute, A RS. § 13-703 (Supp. 2002).
Irrespective of the Ring i ssue, we note that neither the former nor
the current statute would alter the inpact on Davolt, i.e., a
juvenil e defendant charged with first degree mnmurder under either
ver si on woul d neverthel ess be automatically subject to trial as an
adult for capital mnurder

! Al though fifteen-year-old juveniles who commt first
degree nmurder nust be charged as adults under Arizona’s autonmatic
filing statute, A RS 8 13-501(A)(1), they are ineligible to
recei ve the death penalty because of the Suprene Court’s holding in
Thonmpson v. Ckl ahonma, 487 U.S. 815 (1988), that it would offend t he
Ei ght h Arendnent to inpose such a sentence on a fifteen-year-old.
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pursuant to the procedure set forth in 8 13-501 violate the Eighth
Amendnent’s prohibition against cruel and unusual punishnment
because the statute fails to provide for i ndi vi dual i zed
consideration of a juvenile defendant’s maturity and noral
responsibility before subjecting the juvenile to trial as an adult
for capital murder.® W reviewthe validity of a statute de novo
and construe it, whenever possi bl e, to uphol d its
constitutionality. Inre Leon G, 204 Ariz. 15, 19, 1 9, 59 P.3d
779, 783 (2002).

1100 In 1996, the voters of Arizona passed Proposition 102,
the Juvenile Justice Initiative, which anended our state
constitution to provide the legislature, or the people by
referendum with the authority to enact substantive and procedural
| aws regarding all proceedings and matters affecting juveniles.

See Ariz. Const. art. 4, § 22. The anendnent mandates that certain

8 Davolt is the first juvenile defendant to make an Ei ghth
Amendnent challenge to AR S. § 13-501 in this court. Although we
have previously upheld the inposition of the death penalty agai nst
def endants who were sixteen and seventeen years old at the tine
their crines were conmtted, no such case involved the filing of a
capital nurder charge against a juvenile defendant in adult court
under the automatic filing statute. See State v. Jackson, 186
Ariz. 20, 24, 918 P.2d 1038, 1042 (1996); State v. Laird, 186
Ariz. 203, 207, 920 P.2d 769, 773 (1996); State v. Soto-Fong, 187
Ariz. 186, 191, 928 P.2d 610, 615 (1996). The trials in each of
t hese cases occurred before Proposition 102 was adopted and Article
4, section 22 of the Arizona Constitution was enacted. See infra |
100. The defendants in each of the cited cases received a transfer
hearing in which the juvenile court nade an individualized
assessnent of whet her the defendants should stand trial as adults.
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juvenil es aged 15 or older be autonmatically prosecuted as adults
and be subject to the sane |aws as adults, except as provided by
statutory exception. Id. The stated intent of Proposition 102 was
to make possible nore effective and nore severe responses to
juvenile crinme. See Inre Caneron T., 190 Ariz. 456, 459, 949 P.2d
545, 548 (App. 1997). The effect of the anmendnent was to divest
the juvenile courts of jurisdiction over certain juvenile
of fenders, including those charged with nurder. Id. at 461, 949
P.2d at 550. 1In 1997, the Arizona |l egislature enacted AR S. 8§ 13-
501 to inplenent the provisions of Article 4, section 22 of the
Arizona Constitution.

1101 The State is clearly vested with the authority to define
crinmes, fix punishnents, and establish procedure for crimnal
trials. Payne v. Tennessee, 501 U. S. 808, 824 (1991). However,
state laws, including state constitutional provisions, are subject

to the overriding authority of the United States Constitution

whi ch inposes special |imtations when a state inposes the death
penalty for a crinme. 1d.

1102 The Ei ght h Amendnent prohi bits puni shnments that are cruel
and wunusual. U S. Const. anend. VIII. In death penalty

jurisprudence, the amendnent prohibits puni shnment that is excessive
-- that is, disproportionate to the crinme. Atkins v. Virginia, 536
U S 304, 311 (2002). There is a threshold bel ow which the death

penalty cannot be inposed. Payne, 501 U S. at 824. A societa
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consensus that the death penalty 1is disproportionate to a
particul ar of fense prevents a state fromi nposi ng the death penalty
for that offense. 1d.; see also Atkins, 536 U S. at 316 (holding
t he Ei ght h Amrendnent poses a constitutional bar to the execution of
mentally retarded persons). In the absence of such consensus, the
“proportionality analysis requires that we conpare the ‘gravity of
the of fense,’ understood to i nclude not only the injury caused, but
also the defendant’s culpability, with the harshness of the
penalty.” Stanford v. Kentucky, 492 U S. 361, 393 (1989)
(plurality) (citing Solemv. Helm 463 U S. 277, 292 (1983)).
1103 The assessnent of a defendant’s culpability 1is
especially inportant in the context of the inposition of the death
penalty on juveniles. The Suprene Court has recognized that
juvenile offenders have lower levels of maturity and cul pability
than adults. Eddings v. klahoma, 455 U.S. 104, 116 (1982) (even
a nornmal 16-year-old |acks the maturity of an adult); Thonpson v.
&kl ahoma, 487 U.S. 815, 834 (1988) (“adol escents as a class are
| ess mature and responsi ble than adults”).

1104 Neverthel ess, in Stanford v. Kentucky, the Suprene Court
held that the Eighth Anmendnent’s prohibition against cruel and
unusual punishnent did not erect a per se bar to the execution of
juvenil es at age sixteen or seventeen years at the tine of their
crimes primarily because no national consensus then exi sted agai nst

t he execution of such defendants. 492 U S. at 380. |In upholding
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deat h sentences inposed under the M ssouri and Kentucky juvenile
death penalty statutes, the Court enphasized that these states
provi ded the individualized consideration that is constitutionally
required in the “real mof capital punishnent.” 1d. at 375 (citing
Lockett v. GChio, 438 U S 586, 605 (1978) (individualized
considerationis a constitutional requirement in inposing the death
sentence)).

1105 The Court reasoned that the constitutionality of the
inposition of the death penalty on a juvenile depends not on
general state laws defining ages of legal disability, but on
i ndi vidual i zed consideration applied to the circunstances of each
juvenil e defendant. See Stanford, 492 U. S. at 375. The Court
noted that the statutory schenes at issue in Stanford satisfied the
constitutional mandate for individualized consideration because
1) both schenes specifically designated age as a statutory
mtigating factor and 2) both required a juvenile transfer hearing
t hat provided for a consideration of that individual’s maturity and
noral responsibility as a pre-condition to transfer for trial as an

adult. Id. at 375-76.°

° The Kentucky statute required the court to determ ne t hat
transfer to adult court would be in the best interest of the child
and the community and consider the follow ng factors: seriousness
of the offense, maturity of the child, any prior record, prospects
for adequate protection of the public, and the Iikelihood of
reasonabl e rehabilitation. Stanford, 492 U.S. at 377 n.6. The
M ssouri statute required the court to consider the seriousness of
the offense, whether it was part of a repetitive pattern of
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1106 The State cites Thomas v. Virginia, 419 S. E. 2d 606 (Va.

1992), to support its argunent that Stanford s individualized
consideration requirenent is satisfied by Arizona s recognition of
age as a statutory mtigating factor that is entitled to great
weight. See AR S. § 13-703(Q(5).

1107 But even if Thomas supports the State’ s argunent, we
sinply di sagree. The focus of a mtigation hearing is on |eniency,
a concept fundanentally different fromthe assessnent of whether a
juvenil e defendant has the requisite noral responsibility and
cul pability to be held accountable to the sane degree as an adul t.
W therefore conclude that, in the context of our capital
sent enci ng schene, the consideration of a juvenile defendant’s age
as a statutory mtigating factor, standing alone, is insufficient
to provide the individualized consideration required by the
St anf ord deci si on.

1108 Because no assessnent of Davolt’s maturity was nade
before trial, we cannot determne whether he possessed the
requisite responsibility and culpability to be constitutionally
eligible for the death penalty. The |ack of such assessnent,

however, does not necessarily require the death sentence to be

of fenses, the record and history of the child, including experience
with the juvenile justice system or other courts, t he
sophi stication and maturity of the child determ ned fromhis hone
and environnental situation, enotional condition and pattern of
living, and potential to benefit fromrehabilitation. Id.
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vacated. The trial court, on remand, should nake every effort to
determne, if possible, the extent of Davolt’'s maturity and noral
responsibility at the tine he commtted the nurders. Al t hough
conducting such analysis at the present tinme may be difficult in
light of the several years that have passed since the crines were
commtted, see Drope v. Mssouri, 420 U. S. 162, 183 (1975), the
passage of time is not necessarily fatal to the effectiveness of
such a hearing, see, e.g., United States v. Makris, 483 F.2d 1082,
1092 (5th Gr. 1973); Boltz v. Cklahonma, 806 P.2d 1117, 1121-22
(Gkla. Crim App. 1991).

1109 If the trial court finds it cannot engage in an
appropriate determnation of the issue, or if the court concl udes
that when Davolt commtted the offenses, he did not possess the
necessary nor al responsibility and cul pability to be
constitutionally eligible for the death penalty, then Davolt’s
death sentences nust be vacated, and the trial court nust inpose
sentences of |ife or natural Ilife. If, however, the court
concludes that, at the time of the offenses, Davolt indeed was a
person sufficiently mat ur e to possess requi site nor al
responsibility and culpability, then Davolt’s death sentences
cannot be said to violate the Eighth Amendnent. |If the trial court
finds Davolt’'s death sentences constitutional, then it shall
transfer the case to this court for further action pertaining to

sentenci ng i ssues under Ring v. Arizona, 536 U. S. 584 (2002) (Ring
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11).

110 In sum because we find that the consideration of age
alone as a statutory mtigating factor is insufficient in the
context of our capital sentencing schene to provide juvenile
defendants with the individualized consideration nmandated by the
Ei ght h Amendnent, we hold that the State may not seek the death
penalty against a juvenile pursuant to Arizona's Automatic Filing
Statute, A RS. 8 13-501, without an individual assessnent of the
juvenile’'s maturity and noral responsibility at the tine of the
of f ense. We enphasize that we do not preclude the State from
seeki ng the death penalty agai nst juvenil e defendants, but require
that it do so in conformty wth the US  Constitution

Accordingly, we remand this case to the trial court for proceedings
consistent wth this opinion.

B. Ring Il Error

111 Because we cannot say at this tinme whether Davolt’ s death
sentences violate the Eighth Anendnent, our consideration of
sentencing issues under Ring Il nust await the decision of the
trial court on remand. Only in the event the court finds Davolt
eligible for the death penalty will we consider the effect of Ring
Il on the capital sentences heretofore inposed.

C. Sent enci ng on Non-Capital Counts

112 Davolt alleges the trial court erred by failing to

consi der age as a proven mtigator when determ ning sentencing on
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t he non-capital counts. In addition, Davolt argues the trial court
erroneously failed to allow credit for tine served on the non-
capital sentences. Sentencing determ nations are reviewed for
abuse of discretion. State v. Patton, 120 Ariz. 386, 388, 586 P.2d
635, 637 (1978).

1113 Arizona law requires that the trial court “consider the
age of the defendant” as a statutory mtigating circunstance when
determ ni ng sentences inposed for non-capital offenses. A RS 8§
13-702(D). Qur review of the record indicates that the only
statutory mtigating circunstance found by the trial court wth
respect to the non-capital counts was Davolt’s lack of a
significant crimnal record. The trial court erred by refusing to
consider Davolt’s age as a statutory mtigating circunstance when
determ ning sentences on the non-capital counts. W therefore
vacate the sentences inposed on all non-capital counts and renmand
those counts to the trial court for resentencing. In addition, we
note that Arizona | awrequires that Davolt be given credit for tinme
served agai nst any termof inprisonnment inposed. See AR S. § 13-
709(B).

CONCLUSI ON

1114 W affirm Davolt’s convictions in each instance, but
remand to the trial court to determ ne whether, at the tine of the
of fense, Davolt possessed noral responsibility and cul pability

sufficient to render himeligible for the death penalty.
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115 I n addition, we vacate the sentences i nposed on Davolt’s
non-capital convictions by reason of the trial court’s failure to
consider age as a statutory mtigating factor. The non-capital
counts are remanded for resentencing consistent with today’'s
opinion and in accordance with Arizona's statutory sentencing

schene.
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